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LE the! Committees of both Houſes. 

1 7 4 wo The ug : 
| MOD Tl: __ — — — : — : 4s * , * 
3 To which is Added, 


Compleat and intire Contec TION | „„ 


Al T Se lion of Parliament; 


8 35 3333 | 
„ particularly touching the 


Late Hozy id and Deteſtable 


APPEN D 


The True and Conte” Heads of the Lord Biſhop of 

Kocheſters Speech, at the Bar of the Lords Houle, 
May 11th. 1723. 

NB. There e Tuo im perſect as e Coliffions of the Lords' 
Proteſts lately 40 %% One Printed for T. Payne, which contains not 


above the Two Thiras ; The other with wretched and (| purious Heads of the 
Bp. of Rocheſter's Speech, and not above Three Parts in Foar of the Proteſts. 
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table Conſpiracy.” 


The Trusz and Grnvinzs Heaps of : the 
LTL Lord Biſhop of RochEsrENñ Speech at the 


| Bar of the Houſe of Lords on Saturday 
> Mayo rebpanigge' ! eee, . 


CC 0) omit cd 62 0). egy 
; 8 IR Conſtantine Phippi, and Mr. Wy, the two Counxil for the Lord Biſhop = 
I of Rocheſter: having ſumm'd up their Evidence, and made their Qbſerva- 
tions on the Evidence produced on the other Side, the Biſhop ſpoke, in Sub- 

Err . pe my AT 1 
Bat 


M43 24 e 3414 45 Mail 3 3 0 17C7CCCCCC CC 37% a4 
I. That it was now: his Turn to ſag ſomething in his own Defence 
that by Reafor of his long and Ar Ct and his infirm State of 
Health, heiwas unprepared to ſpeak, on ſo great arid important an Occaſion, 
before fo Noble and Auguſt an Aſſembly: That, however, he hoped their 
Lordſhip's uſual Cander and Equity would ' ſupply: his: Defe&ts4 and as, by 
Reaſon of a late violent Fit of the Gout, he was fo weak; that it vas im- 
poſſible for him, to ſtand any conſiderable time, be begg d their Lordſhips 
would indulge him now and then to ſ rn. 

Which was readily granted 181 % i % 50 c zh (6! 
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I > V92E HR) $3 77 an n 21s uu 1220 A oil 
II. That his Council had ſo well diſcharg'd their Part; ſo fully anſwer the 


Charge brought againſt him; and 16 entirely. defeated the Bvidence produ- 
ced to ſupport that Charge, that they had left him but very little to ſay for 
himſelf; and therefore he would have remain'd in Silence, had he not been 


_ apprehenſive, it might be conſtrued as à ſullen Confeſſton of Guilt, Aid a 


tacit Acquieſcence in his Condemnation. That upon this Conſideration he 
would lay before their Lordſhips the few Obſervations he had made upon the 
extraordinary Proceedings againſt him. 8 — F 
ith 9198 * Mt 72 6 eget "ad J6iF .X 

III. That after ſeven Months of cloſe Impriſonement in the Ju, he was 
not a little Surprized when he heard, that the Commons had come ta the 
tollow ing Reſolution concerning him A F gg I 6372 £12, 19 

That it appears to this Houſe, that #ravcis' Lord Biſhop of Racheſter was 
« principally concern'd in forming, directing, and carrying on a Wicked and 
deteſtable Conſpiracy, for invading theſe Kingdoms with a foreign Force, 
and for raiſing Inſurreftions and a Rebellion at Home, in order tb ſubyert 
our preſent hippy Eftabliſhrnent in Ghurch and State, by placing a Popiſn 
Pretendet upon the Throne. | x bm {id 


r - (4 ii he 74 & 50D Es 030.4 $5163 4603 2th; ENS SILCEF 
IV. That a few Days after, he had a Copy deliver'd to him of a Bill brought 
into the Houſe of Commons, for inflitting certain Pains. and Penaitias un Hran- 
cis: Lord Biſhop of Rocheſter, the Preamble of which ſuggeſted, [5 That a 
© deteſtable and Conſpiracy had been form'd and carried on by Ferſons of 
Figure and Diſtinction, and their Agents and Inſtruments, in Conjunction 
© with Traytors abroad, for invading theſe Kingdoms with forengii! Fotees, 
* for raiſing Inſurrections and àa Rebellion at Home, for ſeizingithe Tower and 
the City of Loon, for: laying violent Hands a . the Perſon of his 

Sacred Majeſty, and che Prince of Mars, in order to ſubvert our preſent 
© happy Eftabliſhment' in Church and State, by placing a Popiſu Pretender 
© upon the Throne; And that Francis Lord Biſhop of Rocheſter was principally 
© concern'd in formirg, directing, and carrying on the ſaid wicked and dete- 


A V. That 


15 3 1 _ am * 4 
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V. That he at firft deſigned to have cleared himſelf. from ſo heinous a 


Charge before the Houſe of Commons, and thereupon had made Applica- 
tion to them to be heard by his Council; but that, upon Recollettion he found 


that all the Defence he could make there would be to no manner of Purpoſe, 


for it could not be expected, that his Accuſers who were become his Judges, 


and had already condemi'd him unheard, would, upon the fulleſt Proof of 


his Innoceney, contradi& themſelves, and go againſt a Vote by which the 
had prejudg'd him, and which they had made Part of the Bill ind 


VI. That upon this Conſideration he deferr'd making his Defence till the 
ſaid Bill was brought before their Lordſhips. And he thought it incumbent 
n him to do his utmoſt to oppoſe a Proceeding that ſtruck at the very Being 


of our excellent Conſtitution; ſet aſide all Laws Humane and Divine, and 
rendred the Lives, Liberties, and Properties of Engliſhmen Precarious. 


| vn. That this was the firſt Bill of this Nature that ever was brought into 
Parliament, and he hoped it would be the laſt : But that there was little Rea- 


ſon to expect it, for Precedents of this Sort, are apt to multiply — 


VIII. He thankꝰd their Lordſhips for the Indulgence they had mewn him 


in the Courſe of this Affair, but, at the fame time, begg'd leave to take No- 


tice of ſome Hardſhips that had been put upon him via. 


1. The admitting Extracts of Letters, ſome of them anonymous or written 
by unknown Perſons, to be read as Evidence, inſtead of the Originals. 


2. The admitting a Confeſſion or Declaration of a Dead Man, neither ſig- 
ned, nor ſworn to, to be given in Evidenſdgee. 

3. The refuſing to examine the Decypherers as to the Rules they go by in 
the Art of Decyphering, and to oblige them to produce their Key of the 


Cypher. 


. The not Suffering any Inquiry to be made into the Management of the 
Clerks at the Poſt-Office. © eee 
- IX. Then entering upon his Defence he took Notice, Firſt, That the 
Charge againſt him was inconfiſtent, and Secondly, unſupported by any legal 
Evidence 757 FRY | : | wb. he 8. 1415 Er ; Mt 


X. That the Charge mention'd a great Plot for invading theſe Kingdoms, 


raiſing a Rebellion, and ſubverting both Church and State, and yet no Con- 


SULTATION, among thoſe Perſons of Figure and Diſtinction, who were to 
perpetrate theſe great Crimes, no overt-Act of theſe Treaſons, was ſo much 
as offer d to be proved; for by this Time every Body laugh'd at the Ex- 
PLODED-BuRFORD CLUB. - FF og.” 
XI. That, indeed, in the Report from the Committee of the Houſe of 
Commons mention is made of his Intimacy with E. Straſſord, Lord North and 
Grey, Lord Kinoul, and Sir Harry Goring —— That he had a great Reſpect and 
Efteem for thoſe three Lords, but that he had been ſeldom in their 8 
mentioning only, in particular, his Dining once or twice with each of them; 
but that he never was with them all together, nor ever had any Conſultation 
with them about publick Affairs, and as for Sir Henry Goring he had a very 
flight Acquaintance with him. Ky N e 
XII. That here then was a PI or without any Conſultation, among the Con- 
er A Plot to raiſe Inſurrections and a Rebellion, principally form'd, 
irected, and carried on, by whom ? By a Biſhop who knew nothing of 24- 
litary Affairs, and never was in a Council of War. A Plot, in ſhort, with- 
out any Proviſlion'of Money, Arms, Ammunition, Officers or Soldiers. 
| XIII. As 


. —— 


= A 


EL 


; * 


ſhew'd he was not in a Condition to dictate the ſaid Letter at the time it 


der, is farther evinced — a Paſſage in the ſaid Letter, importing That the 


| King was to go to Hauover, the Opportunity could not without Abſurdii 
be faid to be elapſed on the 20th of April, the Elections being ſtill at t 8 


xx. That great Pains have been taken to bring the Treaſonable Letter 
home to him, not only by means of forced Applications of the fittitious _ 


* 


The Lord gave, and the Lord hath taken away ; 


=. 
of Jones, Ilington, & c. but even by the moſt trifling and ridiculous Circum- 
ſtances, particularly, that of the Dog HartzqQuin, on whom more ſtreſs 
Was laid than on any other Proof — But that Mrs. Barnes had varied in ber 
Evidencè as to that Important Dog; and for his own Part, he never ſaw nor 


been urged againſt him. But that all was but Hearſay——— , _., 


* a ii 1 He: : 205 eee 5 3 5 4 
XXII. That Heſay was no here admitted as a ſufficient 5 for an 
a a j 


mer, been 


18 
* „«f „ „ * 


XXI. Then curning cbwards the Bench ef Biſhsps, He a 


1 


G V. v. 19) Nit u receive an Accuſation 


Violent Hands on the Sacred Perſon of His Majeſty, and his Royal High 
againſt which he Spoke with the utmoſt Abhorrience and Peteſtatien. 


© .XXV: To this Purpoſe; he'menti6ifd the Principles of Loyalty which 


he had Early Imbibed, in the Boſom of the Church of England; and in which 
he was afterwards confirm'd by a thorough Examination of, other Religions, 
with the Aſſiſtance of a bright Luminary and great Defendet of that Church 
(meaning Dr. Srallingfleer) Adding, That ſome of his own Writings, ſuffici- 
ently ſhew'd his Averſeneſs to Pope. 


” £4 % 


Bill brought in againſt him, by which he was not only deppivtd, but pre- 
cluded from Royal Clemency, and Debarrd from Exercffing his Holy 
Function even among Foreigners; And was baniſh'd from his P Na- 
tive Country, torn from all his Friends and Mee an Ire to 
be an Exile in a Foreign Land, in an infirm old Age, without Tongue, 
without Limbs, without Money : having Spent the cleareſt Part of the 


x xvi. Towards the Concluſion, He took Notjee bf the Seve y of the 


Revenue of his Biſhoprick in Repairs of the Church and Epiſcopal Palace, 


towards which he had laid out no leſs than Two Thouſand Pounds. But 
that he antirely reſigned himſelf to Providence, W Job. (Cap. 1. v. 
22.) Nakgd came I out of my Mother's Womb, and naked ſhall 1 return thither 

be Weſſed be the Name of the Lord. + 
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H E Amendments: in the - 16th and ryth Lines of the Bil! 
ſuſpending the Habeas Corpus Act, in relation to the Time 


of the Continuance of the ſaid Bill, was read a Second 
5 Time, 555 e „ 
bed And the Queſtion was put, Whether to agree with 
a A = wary Te". » . rs f 
the Committee in the ſaid Amendments „ 


\ 


| . 1 I | ; tak s 5 
It was reſolved in the Affirmatibe. 3 
a + | Wert * | 3 Twitty 
F EIS INN * * ; $) gk, - + 194, WW 5 | 9 
5 ae an 


1. The AR commonly cal the Habeas Corpus Act is admitted, on all 


Hands, to be the great Bulwark of the Liberty of the Subject: And there- 
fore, altho* in Caſes of acual Rebellion, and intended Inyaſion, that A& 
has been at Times before ſuſpended, yet it was done ſparingly) and by De- 
grees ; and the utmoſt Term unto which it has hitherto been uſpended at 
any Time, has been the Term of Six Months: Which Conſideration puts 
us under a very melancholy Apprehenſion for the very Being or Effect of 
that excellent Law, ſince the preſent . e it for a Year or more, will 
be full as good an Authority, in Point of Precedent, for the ſuſpending it, on 
- another Occaſion for the Term of TWO Years, as any former Prebedent is 
now for the preſent Suſpenſion during One Year, or more. 
2. The deteſtable Conſpiracy, which occaſions. the prefent Suſpenſion, 
having been diſcover d and ſignify'd to the City of London about Five Months 
ſince, and divers Perſons impriſoned for it a conſiderable Time paſt, we canner 
but conceive it to be highly unreaſonable to ſuppoſe, that the Danger of this 


Plot, in the Hands of a faithful aud dil bent Miniſtry, will continue for a 


1 

| Year or more yet to come; and that in ſo high a Degree, as to require a 
: 1 the Liberty of the Subject (for ſo we take. it to be) during all 
that Time. ae Hl „ n n 
3. His Majeſty not having viſited his Dominions abroad theſe two laſt Years, 
will very probably leave the Kingdom the next Spring to that End; in which 
Time, this great Power of ſuſpecting and impriſoning the Subjects at Will, 
and detaining them in Priſon till the 24th of October 172 3, and for as much 
longer Time, as till they can, after that, take the Benefit of the Habeas Corpus 


Act (if they can then do it at all) will be lodged in the Hands of ſome. of 
our Fellow-Subjects, who we are not ſo ſure will be above all Prejudices and 


Partialities, as we are that his Majeſty will. . To; 
4. This weakens the Proviſions made for the Lords and Members of the 


other Houſe of Parliament, that they ſhall not be committed, or detained, + 


fitting the Parliament, without the Conſent of the Houſes reſpectively, ſince 
it is very probable the Parliament will not be ſitting tlie greateſt Part of the 
Time for which this Bill, if enacted, will continue a Law: And ſuch is the 


Weakneſs of human Nature, that we cannot be aſſured, but that the Appre- 


henſion of what may befal any Member of Parliament while: the Parliament 
is not ſitting, may have ſome Influence on the Freedom of acting in Par- 
F. The Dictatorial Power was always ended, or laid down immediately, 
hen the urgent Occaſion for it was over; and it was never continued much 
longer, till a little before the great State, from which all others draw ſo many 


* 


Maxims of Government, loſt its Liberties. 165 i 8 
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. Ebor* „ Bathurſt 


_ Craven )) b Acad - 
Litchfield _ _— Maſham 
Aſoburnham Fre vor Uxbridge 
Cwper N Bingley | Gower. 
Guilford Hay 
Then the Bill was read a third Time with the ſaid Amendments, and 
Diſſentient F | : 
1 Srarſdale TLichfeld : Hay 5 
Coꝛuper 757 ou oo AS 
Osborn Uxbridgea˖m _: + Craven 
Angleſey he  Guillidd Stafford 
Maſham Bingley 5 
Lechmere © Bathurſt _ 3 80 
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F ' HE Lord Viſcount Trunßens, having, by his Majeſty's Command, ſigni- 


fied to the Houſe, He had juſt Cauſe to ſuſpect, that the Duke of 
.* Norfolk was engaged in the Conſpiracy now carrying on, and did there- 


fore deſire the Conſent of the Houſe to his being committed, and detain'd 


on Suſpicion of High Treaſon, according ro the Act lately paſs'd for 


es ſuſpending the Habeas Corpus Act. Fry | FOOD 
The Houſe (upon the Queſtion) reſolv d to conſent that the ſaid Duke 


may be committed and detain'd. 4 
Diſſen tient. _ Anvlefey. 


1. Becauſe we apprebend ic to be oe: of the ancient undoubted Rights 


and Privileges of this Houſe, That no Member of the Houſe be impriſoned 


or detained during the Sitting of Parliament, on Suſpicion of High Trea- 
ſon; until the Cauſe and Grounds of ſuch Suſpicion be communicated to the 
Houſe, and the Conſent of the Houſe thereupon had to ſuch Impriſonment or 
Detainer; which ancient Right and Privilege is recognized and declared in 
plain, expreſs, and full Terms, in the Act paſſed this Seffion of Parliament, to 
which the Meſſage from his Majeſty refers. | 


24. Becauſe. it appears clear to us, not only from former Precedents, even 
when no ſuch Law was in Being, as that above-mentioned, but alfo from the 


. cee 5 Conſtruction of the Proviſo therein concerning the Privileges 
of Parliament, that the Houſe is intituled to have the Matter of the Suſpi- 


cion communicated to them in ſuch manner as is conſiſtent with the Dignity 


of the Houſe, and will enable them to deliberate and found a right Judgment 


thereupon for or againſt the Impriſonment or Detainer of the Perſon con- 


cerned: But to maintain that, while that Law ſhall be in Force, it ſhall* be 
ſufficient, in order to obtain the Conſent of the Houſe, to communicate a 
general Suſpicion, that a Member of the Houſe is concerned in a traiterous 
Conſpiracy, without diſcovering any Matter or Circumſtance to warrant ſuch 
Suſpicion, is, in our Opinion, an unjuſtifiable Conſtruction of the ſaid Pro- 


viſo, and ſuch as wholly deprives the Houſe of the Liberty of giving their 


free and impartial Advice to the Throne on this Occaſion; and ſuch a Con- 
ſtruction being made upon a Lay ſo plainly intended by the Wiſdom of this 


W ©; arlia- 


| 2 

Parliament, to aſſert the Privileges of both Houſes, appears to us to pervert 
the plain Words and Meaning of it, in ſuth a manner as tenders it wholly 
deſtructive to thoſe very Privileges intended to he preſerved. | : 

3. Becauſe his Majeity having; in Effect, required the Judgment and Ad- 
vice of the Houſe, touching the Impriſonment and Detainer of the Duke of 
Norfolk, we ought not, as we conceive, either in Duty to his Majeſty, or in 
Juſtice to the Peer concerned, to found our Opinions concerning the ſame on 
any Grounds, other than ſuch only as his Majeſty has been pleaſed to com- 
municate in his N And his Majeſty, in his Meſſage, having commu- 
nicated only a general Suſpicion, we think we cannot, without the higheſt 
Injuſtice to the Duke, and the moſt palpable Violation of the moſt valuable 
Privilege belonging to every Member of this Houſe, give our Conſent to his 
Impriſonment or Detainer, and thereby make ourſelves Parties, and, in 
ſome Degree, the Authors of ſuch his Impriſonment, until we have a more 
particular Satisfaction touching the Matter of which he ſtands ſuſpected ; more 
eſpecially conſidering the long and unprecedented Duration of the Act above- 
mention'd, whereby the Benefit, not only of the Act commonly called the 
Habeas Corpus Act, bit of Map Gbarta itlelf, aud other valuable Laws of 
Liberty, are taken from the Subjects of this Realm, and extraordinary Powers 
are given to the Perſons therein mentioned, over the Liberties of the People, 
for a Twelvemonth and upwards. © _ 3.28 ED ee 
4. Becauſe we thvak it inconſiſtent, as well with the Honour and Dignity, 

as with the Juſtice of this Houſe, in the Caſe of the meaneſt Subjects, to 
come to Reſolutions for depriving them of their Liberty, upon other than 
clear and ſatisfactory Grounds : But as the Members of both Houſes of Par- 
liament are by the Laws and Conſtitution of this Kingdom, inveſted with 
peculiar Rights and Privileges, of which the Privilege beforemention'd is a 


| © moſt eſſential one, as well for the Support of the Crown itſelf, as for the 


Good and Safety of the whole Kingdom, we cannot, as we conceive, without. 
| betraying theſe great Truſts which are repoſed in us, as Peers of the Realm, 
agree to a Reſolution which tends to ſubject every Member of this Houſe, 

even ſitting the Parliament, to unwarrantable and arbitrary Impriſonments. 
And we have the greater Reaſon to be jealous of the Infringement of this Pri- 
vilege on this Occaſion, becauſe it had been eaſy, as we think, for thoſe 


who had the Honour to adviſe rhe framing the faid Meſſage, to have com- 87” * 


municated to this Houſe the Matters of which the Duke of Norfolk ſtands - 
ſuſpected, in ſuch a manner as might be conſiſtent with the Privileges of 
this Houſe, and, at the ſame time, to have avoided any Danger or Inconve- 
nience to the n with regard to the future Proſecution of the ſaid Duke, 


(it any ſuch ſhall be. 


5. It is the known Uſage and Law of Parliament, that this Houſe will 


not permit any Peer to be ſequeſtred from Parliament on a'general Impeach- 


ment of the Commons, even for High Treaſon, till the Matter of the Charge 
be ſpecified in Articles exhibited to this Houſe ; which explains to us the 
Nature of the Privilege intended to be ſecured by the Provifo, and is the 
higheſt Inſtance of the Care of this Houſe ro preſerve it from being viola - 


ted on any Pretence whatſoever. But, in our Opinions, it muſt create te 


greateſt Inconſiſtence and Repugnaney in the Proceedings of the Houſe, to 
conſent that a Peer of the Realm ſhould be impriſon'd or detain d, ſitting 
the Parliament, on a. Suſpicion of High Treaſon only, not warranted, for 
ought appears to us, by any Information given againſt him upon Oath, or 
otherwiſe, and no particular Circumſtance of ſuch Suſpicion being communi- 
cated to the Houſe: | ' 1 

6. Becauſe a Reſolution ſo ill grounded, as this appears to us, may pro- 
duce very ill Effects in the preſent unhappy Conjuncture of Affairs, by crea- 
ting freſh Jealouſies in the Minds of his Majeſty's Subjects, who cannot fail 
of entertaining certain Hopes of the Safety of his Majeſty's Perſon and Go- 
vernment, againſt all his Majeſty's Enemies, from the Advice and Aſſiſtance 
of both Houſes of Parliament, whiiſt they continue in the full Enjoyment, 
and free Exerciſe of their ancient and legal Rights and Privileges; but, on — | 
| 1 | | other 


LEO [4] 
other hand, may be alarm'd with new Fears for the Honour and Safety of his 
Majeſty and his Government, by a Reſolution taken by this Houſe for the 
Impriſonment of a Peer of the Realm, in ſuch manner as, in our Opinion, 
is highly injurious to his Perſon, and alſo to the Privileges of every other 
Peer of the Realm, and which may prove of 4atal Conſequence to the Con- 
ſtitution of both Houſes of Parliament. | - th — 


W. Ebor* Strafford Bathurſt 
Franc. Ceſtrien”  Cowper Bingley 
Scarſdale | Trevor - Foley 
Briſtol Lechmere Compton 
Uxbridge Aſbburnham Osborn 
Oxford | Guilford Hay. 


Die Lane 21e. Januarii 1722. 
Motion was made, That the Judges of the King's- Bench be ordered to 
cauſe the Tryal of Chriſtopher Layer, Eſq; to be ' forthwith Printed and 
Publiſhed, the ſame being firſt peruſed by the King's Council. | 
And a Queſtion being ſtated thereupon, after Debate, the previous Que- 
ſtion was put, Whether the ſaid Queſtion ſhall now be put ? me 


It was reſolv'd in the Negative. | Not Content 53. 
| | | Content 32. 


Diſſentient 


1. Becauſe it appeared to us on the Debate of the main Queſtion, that 
there has been an unneceſſary and affected Delay in the Printing and Publiſn- 
ing the ſaid Tryal, it being full two Months ſince Chriſtopher Layer was tried; 
and Direction having been given for the ſpeedy Publiſhing thereof, ſo long 

ſince as the 27th of November laſt, as appears by an Advertiſement printed by 
Authority in the Gazette And it having been allowed in the Debate, that the 
Delay was extraordinary, and no Fact having been laid before the Houſe, 
ſufficient, as we apprehend, to exouſe ſuch Delay, we think that the main 


Queſtion ought to have been put, as the only Security, in our Opinion, 


againſt any further Neglect, and to prevent any Imputation on the Honour 
of the Houſe, for countenancing or conniving at ſuch Delay. „ 
2. This Houſe having receiv'd no manner of Satisfaction, ſince his Maje- 
ſty's moſt gracious Speech from the Throne, touching the horrid Conſpira- 
cy therein communicated ; and no Step having been taken, for ought appears 
to us, either in Parliament, or elſewhere, for obtaining the Juſtice due by 
the Laws of the Land to any of the Conſpirators, except the ſaid Layer, tho 
his Majeſty was pleas'd to aſſure this Houſe, in his Speech from the Throne, 
that ſome of the Conſpirators were then taken up and ſecured ; we think, 
that the main Queſtion ought to have been put, whereby the Publication of 
the ſaid Tryal might have been quickned, and thereby the Nation received 
ſuch Satisfaction concerning the ſaid execrable Conſpiracy, as could be col- 
jected from the ſaid Proceeding,” and this Houſe have been enabled to make 
ſuch Uſe thereof as ſhould appear neceſlary, in their Wiſdom, for the Ho- 
nour, Intereſt, and Safety of his Majeſty and his Kingdoms. Es + 
3. Becauſe we are apprehenſive, that the Delay in publiſhing the ſaid 
Tryal may have contributed to create Jealouſies concerning the ſaid Conſpi- 
racy, and may have encouraged ill- affected Perſons to foment the ſame, to the 
reat Prejudice of his Majeſty's Government: And as, in our Opinion, the 
peedy Publiſhing the ſaid Tryal, if rhe ſame had been done, might have 


conduced to the preventing of thoſe Miſchiefs, we alſo conceive, _ the 
| | | urther 


3 


: [ 5 ] | 1 
further Growth of them might have been check d, if the main Queſtion had 
Ne ne u. 8 


1 * 
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” 


been put, and carried in the Aﬀirmative. -* | 1 n N 

4. Becauſe we think it of great Conſequence to his Majeſty's Service, that 
the Publication of the ſaid Tryal ſhould have been made under the ſtricteſt 
Security againſt all Partiality, or other Abuſe relating thereto; and there- 
fore we think the main Queſtion ought to have been put, whereby the Care 
and Inſpection thereof would have been'l6dged, by the Authority of *tHis 


Houſe, in the Hands of the Judges, to whom it properly belongs, and its 
falling into any other Hands not ſo proper, or not ſo immediately teſponſi: | 


ble to this Houſe, would have been prevented. 
: ; * i 4 - 4 Hr 8 822 


Angleſey Lechmere ' __ Craven 
„ „„ nt 
Batbur Foley, Aßsburubam 
Strafford , ._ .. [[dß,̃ f Felon, ON 
Osborn | Compton 181 Fr P4236 37-7; 
Fr. Ceftrier” . Gower | 


Then a Motion being made, and the Queſtion being put, That the Judges 
of the King's- Bench do attend in their Places on Thurſday next, and that the 


King's Council who were concerned in the Tryal of Chriftopher Layer, and 


alſo the Council for the faid Layer at the ſaid Tryal, and Mr.Samiet Buckley 
and the Perſon or Perſons who took the ſaid Tryal in Short-hand, do attend 


at the Bar of this Houſe at the ſame time,” — © 
It was reſolved if the bee. TT Oy 21. 


[ 


1 
* 


1. Becauſe the Houſe having reſolved, That the Queſtion for ordering the 
Printing the Tryal of Chriſtopber Layer ſhould not now be put, we are of 


Opinion, that it is thereby made neceſſary, for the Honour of the Houſe, 


that the Occaſion of the Delay ſhould be enquired into; for without ſuch 
Enquiry, we are apprehenſive that the Proceedings of this Houſe may be 
maſconftrued, as tending to countenance ſuch Dela y- | 


2. Becauſe we think it the Right of this Houſe to enquire into all Neg- 


le&s or Abuſes which concern-the Publick ;. and tho it was objected in the 
Debate, that ſuch Enquiry might carry ſome Imputation on the Judges, or 
other Perſons concerned, . that That Objection may be — 
fign'd againſt all Enquiries, but is ĩnconſiſtent with the Honour and Dignit 
of the Houſe, and ought not, as we conceive, be put in the Balance wit 
the Honour of the Houſe, and the publick Service, to which the Queſtion, 
in our Opinion, has an apparent Tendencps "1,7 od of 4) bo 
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"THE Houſe, according to Order, protseded to take into Conſideration 


Idle Proteſtatidn entred upon Monday the aiſt of this Inſtant, touching 
the Motion for ordering the Judges to cauſe the Tryal of Chri ſtopber Layer 
to be Printed: And it being oy to reſolve, That it is a * Af- 

N e | e 85 1 ertion 


—ä 


8, 
ly aſ- 
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| 
| 
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frtion in the faid Proteſtation ( That it appeared, on the Debate, that there hat 
been an unneceſſary and affeted Delay in Printing. and Pulliſurg the Iryal of - 
Chriſtopher Layer) and the utmoſt Indignity to this Houſe to ſuggeſt, that 
any Queſtion was neceſſary to have been put for preventing an Imputation 
on tzeoHonont: of this Houſe for countenaneing or conniving at ſuch De- 
lays; and a Queſtion being ſtated thereupon, it was propoſed, after the Ward 
Hebte] to add theſe 940 de l 92 re 85 Ny which 
being peter: to, Loo 


Queſtion ? 7 855 
It was e e in the Wem A , Coma 24. | 
92 8 Not Content 64. 


Then it was el after the we FO ueftion] to inert 75 the Opinion 


of the ſame Lords) before the Wo ds keene ory) 9 
It was reſolved 1 in tue Amate. : | Kanten 62. 
— Not Content 35. 


A Motion was made ta reſqlye,, Tha Tryal bad 1 Printed 
Publiſhed with as 197 Ex 7 CEE ang ak of the: {az 
Tryal, and the a, Peruſal Fa Examupation EXE the Jud ges coul fr 
2 of, und in as 15 Tim <# 550 iy been accpjjome d Ya ike 
Caſes; and that: 1 is an Rep ſti d 8 t the Authority of this Houfe 
Was wanting, for lodging the Ph 4117 75 10n of the aid Tryab i In the 
Hands of the Judges, or that 8 was apy. Da: Ss pf its falling into any 
other Hands, or that the ſame had been uͤnder the Direction of any other 
beſides the Judges. 

After Debate, it was propoſed to 1 9 ez Words Land that it 5 an 
unjuſt bn nuation, And 102 the Pie f. SY 


+ The Queſtion pe pap "Ther 5 Redo and e the e Queſgion 
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Ecauſe tn and-Siggeſtion 3 in the Proteſt, ande to be 
by ceinſured by: e are qualified; ac the Amendment affe- 
eo have ſtated t 16 admitted, - hy being reftrained tothe Opi- 
nion of the Lords who igned the Prateſtatinn. But thoſe Reſtrictions Are 
wholly omitted in the Reſolution, and we are clear] of Opinion, That if 
the Aſſertion and Suggeſtion had been bet forth in the Re tation, as they 
ſtand in the Protęſtation, they could not have been cenſured: with any Co- 
lour of Juſtice; but that the laid Omiſfion being, as we bonceive, of a Cir- 
cumſtance extremely material, we think the Cenſures contained in the Reſo« 
lution are not applicable to the Aſſertioh and Suggeſtion, TI; the Pro- 
teſtation, but to ſuch as are of a different Nature. urin 

2. The reſtraining the Aſſertion uſed in the proteſfation to 1 Appre- 
henſi on or Opinion of the Lords Proteſting, where it contradicts the O . | 
nion of the oule, 18, as we CONCEIVE, 10 much OT t e Eſſence of the Prote: 
tion with Reaſons, that, of the great Number of Inſtances of ſuch Protefia. 


tions ſtanding, Ho tone & be found regular 
among them Ie ch in the Jor Geil E eie ie 3 | 
was omitted : And e it ſeems clear to us, that the like Cenſure 
might be as jufthy paſſed: on Bb the Preteſtien withReaſons,;thatw 

ever entred, if they! were! xecithd: a rerafſentedranaha — 
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eedings in Parliament, That a complicated ' Queſtion, conſiſtingi of 
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Layer's Tryal had been diſpatched with all proper Ex or, if n 

where the Fault lay; which would naturally have led us to IRE ſeen, if 
it had fallen into any other Hands than it ſhould have done: Tho' we 
thought it highly reafonable, the Majority of the Houfe then did not; and 


order to a 1 wp a Day for the the ouſe to enquire] oo, Printing 2 
ot t, 


we were yet willing to have given _ __ ſame nd But we can- 


not conceive ĩt to t or agreea he AGE ular Courſe of 
Proceedings i in this uſe; td vote ef Iiattels f Fact as are 
contained in this Reſolution, without any Examination at all, or any Evi- 
A1 given to ſupꝑart them, an which, Ns Nate, 85 think; 
nat be Within the e ee preſent in the Peha Je. IM E 
tation,” we fo net aPproper | peel ſtation ta 85 juſtly li 6. talthat 
| — But 5 git to 0 5 we N yet; but be -Dyinion.ached 
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1. Ree? wher he N We ed on the 21ſt of "this Inſtant, = 25 
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due Time given, as muſt render it impoſſi ble for any one to doubt there- 
of. Upon this Reſolution, a Proteſt was made by Twenty Two Lords, for 
the Reaſons following. EE og RT ns 


Ts 
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Diſſentient 5 ae at 


1. Becauſe, to the beſt of our Apprehenſion, no Part of the Proteſtation 
ga ve Occaſion for the putting ſuch a Queſtion: For it was, as we conceive, 
admitted in the Proteſtation, that his Majeſty's moft gracious Speech from 
the Throne had given Satisfaction as to the Truth of the Conſpiracy in ge- 
neral; and the excepting Layer's Tryal therein did plainly allow that the 
ſaid Tryal had, as far as it went, opened the Particulars: and yet the Re- 
ſolution, as we take it, carries with it an Inſinuation, that the Proteſtation 
had raiſed a Doubt concerning the Truth of the ſaid traiterousConfpiraty ; 
which Inſinuation is, in our Opinion, entirely groundleſs. i : 
2. The ſaid feveral Reſolutions importing cenſuring, as we conceive, the 
ſaid Proteſtation, and being not warranted by more than one Precedent, that 
we can find in the Journals of this Houſe; and the Liberty of Proteſting 
with Reaſons being an unqueſtionable — and eſſential Privilege of the 
whole Peerage, we are of Opinion, that the ſaid Reſolutions tend to diſcou- 
rage and diſcountenance the due Liberty of Proteſting, and, in that reſpect, 


— 


may be, as we apprehend, of dangerous Conſequence. 
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IL. . Amendments in e ee and Deſertion were, 
| 5 


according to Order, reported, and the Amendment for inferting the 
mber of Forces thou ht ptoper to be kept on Foot for the enſuing Y ear, 
A effeative Men, Officers included, and 1815 Inyalids, 

© Queſtion was put, Whether to agree with 7 the Committee in this, 


It was reſolved in the Affirmative. AIDE 
* , | 
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1. Becauſe, d we conceive, the keeping an Army of regulal Troops in 
this Kingdom under martial Law, confiſting of a greater Number than what 
we take to be heceffary for the Guard of the King's Perſon, and Defence of 
the Government, is of the moſt dangerous Conſequence to the Conſtitution | 
of this Kingdoni, and, in our Opinion, may bring a total Alteration of the 
Frame of our Government, from à Legal and Limited Monarchy, to a De- 
ſpotick. And we are induced to be of this Judgment, as well from the Na- 
ture of Armies, and the Inconfiftence”of fo great a military Power and mar- 
tial Law with the Civil Authority, as from the known and univerſal Ex- 


perience of other Countries in Euſope, which, by the Influence and Po-wer 


of Standing Armies, in Time of Peace, habe, from Limi 
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ed Monarchies (like, 
. ours) 
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ours) been changed into Abſolute g fr which reaſon we Ent „ ous. OR 
ſent to this Amehdment, whereby*e)preſent Number of *F'dpps, amount= 


ing in the*whole (Invalids included) to Fourteen Thoufai d Hundred 


entation "of 
"which his Majeſty, at the 


Wit Op that Conſpi- 
ce, and: the further. De- 


Righ | 
pms Hier {iN 'Trbbps,/>when 110-dvident-Neceſlicy;:'or:/jult!1 Ochoa: 


on appeared to us for ſuch an Increaſe. ont ER⁰ 


3. Becauſe the Act paſſed this; Seſſibn, to Enable his HH to ab pre- 


Perſons, without increaſing the Army, Which, in its (preſents State; i: not 
ſubmirted to, but as neceſſary for avciding a greatet Ex. ꝙ 
4. Tho) the intended Augmentation by this Bilkis intended only fer De 


Wberenlle) are-quartered becauſe thereby che Cherge to we Sab est wi 
be conſiderably inereaſed, which, as we apprehend, ought moſt careſuly to 


greater Degree than it will be ſtrengthned by: this Additiom of Forces, alſdw- 
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N was made to the Houſe, That, in the Depeſition of one Panrier, 
in the printed Report of the Committee of the Houſe of Commons ap- 
pointed to examine Mr. Layer and others, it is mentioned, that one Seene 
told him, that the Lord Srafford and Lord Kinoul were privy to Deſigns 
againſt the Governnennnnrt!˖ oh tC OOGRIN GO Bas To 02191 Ire. 
And it being thereupon moved, that thoſe two Perſons might be requi- 
red N to appear at the Bar of this Houſe, in order to their being 
examined, e few! e 27 67 e es , 
The Queſtion was put, Whether the ſaid Pancier and Skeene ſhould be im- 
mediately ſent for to appear at the Bar of this Houſee 7 
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It was reſolved in the Negative. Not Content 64. 


"20153 } Oi. 8 E: R 757. 07 Content 29. 
200 0 T / / Haw. 
1. Becauſe: the Earl of Ninul and the Earl of Straford having ſeverally 
complained to the Houſe, that they found themſelves reflected on in 
a printed Depoſition of one Andreu Puncier, wherein he depoſed, That one 
Skeene (now in Cuſtody) had acquainted him, among other things, that the 
ſaid Earls 'knew'of the late Conſpiracy, and were concerned in the Manage- 
ent of it here; and the ſaid Earls alledging, that they did not ſee by the 
port, in which that Depoſition is found, that the ſaid Skeene, tho? in the 
Hands of the Government, had been ſo much as queſtioned touching the 
ſaid Hearſay; which Obſervation we find to be true, but we think it high- 
rxeaſonable to have comply d with the Motion and Requeſt of the ſaid 
rds, that the ſaid Pancier and Skeene might be examined at the Bar of this 
Houſe in relation to that Matter only: the like Requeſt for the clearing 
the Reputation of any noble Lord, when he hath thought himſelf” unjuſtly | 
aſperſed, having never been denied, that we know of, but, on the contrary, 
it was not long ſince granted in the Caſe of the late Earl of Sunderland, 
tho the Examination, which he thought reflected on his Honour, was not 
eome into Print hen he made his Complaint, which,” according to our Judg- 
ment, was not ſo ſtrong a Caſe for granting the Motion as the preſent is. 
2. Becauſe the ſaid Depoſition, as far as it is printed, contains nothing 
bur what the Deponent heard another ſay (except as it contains a Charge on 
Skeene for ſaying): we think it was very natural and proper, as well for the 
Advancement of Juſtice, as for the Vindication of the noble Lords: requeſt- 
ing it, to trace the ſaid Hearſay, if gens: to the ; Fountain-head;: or at 
leaſt, ſo far as to know from the Perſon charged with relating it, whether 
he would deny his having related it; or, if not, whether he would: confeſs 
the Falſity of what he had ſo related, or undertake to make it good by his 
on Teſtimony, or other wiſmſſ . 


9 


3. We think there could be no Inconvenience in examining, as moved, 


to ſind whether there was any, and what Foundation for this Hearſay, it 
not being an Anticipation of the Court of Juſtice (as examining a Part of 
the Evidence againſt any Man, or Part of an Accuſation would be) ſince the 
ſwearing of what one Man ſaid of a third Perſon, is in no fort * 

wy either 


5 L110 
either in Law or Reaſon, to ſupport a Conviction, or even to ground an 
Accuſat ion upon any Man whatſoever, 

4. Since mere Hearſay, being no Evidence in the leaſt degree, cannot be 
made a Foundation for any legal Proceeding, it is impolſible for any noble 
Lord, whoſe. Honour may be affected by it, to clear himſelf in any Tryal, 

vor other like Opportunity that can be given him to make his /Pefence: And 

therefore ſince there is no other Method, that we can, think of, ſo proper or 

effectual, as the Examination of the Nature of that moved here, we ihipk 
it ought to have been ordered, and that every noble Lord may poſſibly, in 
time, be hurt by the Conſequencę of this Precedent. 1142, 

.1 5 $:2We cannpt think, that the Examining, as moved fer, into this Hear- 

ſay only, could have made any Difference with the other Houſe, fince it is 
inconceivable by us, that any Number of Gentlemen, who may have by 
Accident (for we hope it is no otherwiſe) in ſetting forth the Depoſition of 
Pancier as a Charge againſt Skeene;- happened ſe the Reputation ef 
ſome of the Peers of the Realm, could reſent, either that theſe Lords ſhould 
deſire, or the Houſe permit them to clear themſelves as ſoon, and as effec- 
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 tually as poſſible, of that Hear. 
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Conference was had with the Commons about Matters of great Impor- 
tance, relating to the Safety af his Majeſty's Perſon, and the Pre- 
ſervation of our preſent happy Eitabliſhment both in Church and State. 
And the Lord Preſidentireported," that the Commons, upgn Conſideration 
of a Report from' a Committee appointed by them to examine Mr. Layer 
and others, being entirely ſatisfied of the deteſtable and horrid Conſpiracy, 
had thought proper to communicate the ſail Report; together. with the ori- 
Sinal Papers referr'd to therein, and did deſireg upon Application, the ſame 
might, as Occaſion required, be return'd to them, and his Lordſhip. there- 
upon deliver'd in the ſaid Report, together with the original Papers in a 
Trunk lock'd upp e FAT Cl: Er 1:T x IS, 
Ordered, That the: ſaid Report and Original Papers be referr d to a Com- 
mittee of Nine Lords to be choſen by way of 3 to- morrow at Turo 
a- clock; and that the ſaid Trunk and Key be deliver d to the Lord Chan- 
cellor, till the ſame be diſpoſed of by Order of the Hou. 
- Ordered, That the Managers of the Conference be a Committee to pre- 
pare what may be fit tu be offer d to the Commons, by wa of Anſwer, to 
ſo much of what was deliver'd-torthem at the ſaid Conference; relating to 
⁊ the ſaid original Papers, Ti% ig PN 7 1:9 ori tact 3 15 
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7 HIS Pay (uponia Complaint made by the Earl Comper, of his Name 
being mentioned in the Report from the Secret Committee! of the 
+ Houfe of Commons) a Motion was made, That John Pluzket becimmediately 


ſent for to the Bar of the Hbuſe, to be examine. 
After Debate, the Queſtion being put upon the ſaid Motion 

It paſſed in the Negative. ee Coltent 81. 
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HIS Day the uſual Proteſt ing: Lords entred their Protet againſt the 
Reſolution of the Houſe telating to ſending for Plunkett be examin'd 
at the Bar af the Houſe ; and, for Reaſons, referr d to thoſerzn the Proteſt 
of March 9; relating to the ſending;for Pancier ant.$keene tobe examin'd. 


Then the Earl of Strafford complained to the Houſe, That his Name was 


Printed im@pretended Li of the Conſpirotors agam! bes Maieſty's Perſon 
As; | 


and Government; inſerted inaWeekly Journal, which pruduced. Where- 
upon it was Order d, &c. That the Gentleman-Uſher of the Black-Rod do 
bring F. Read Printer in Fhite-Fryars to the Bar of this Houſe, on Tueſday 
the 26th of March 1723, for printing in atoper cole The Weekly Journal, 
or Britiſh Gazetteer, Sat. Mar 123. 1723. a Liſt which is thereimeentitted, 
A Liſt of the Conſpirators concern d in the late Plot form'd againſt the King and 
Fee for 1176 the Pretender Mrs ea A with the 23 
Names thatc{epenal of them went -by, Alphabet ica Ked. I whih t the 
Earl of Nel ors Nas nt of It P D 
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H reas, by Order of this Honfe, on Satunday laſt, the Gentlemat- 
1 ester of the Black Rod was: required ta bring F. Read Printer 
A EL Wi, 2 T. nds Fn dn. API, 
c in Mite. ars tothe Bar of this Houſe, this Day, for PIII Ing in a Pa- 
per ci 922 meet Fournal, er Britiſh Gazetteer, Saturday, March 23. 
« 1723, 4 Liſt which is therein entitled, A Liſt of the Conſpirators concef nd 
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in the late Fot form d ugainft the Ning and Government,” for fettig the sten 


Her on the'Briti ſh Throne 5 with the fditious Names that ſeveral of them went 
4e hy, 1 F digefed? In which Biſt the Earl of St raffo/ is Name is in- 
<« ſerted ; and · the Gentleman · Uſher of the Black · Rod being mow: called up- 
be en, te bi n aecotnt what he ad donerin Furſuance of the {aid Order, 
d gave the Hüüfe an Acesünt; that he had made diligent Enquiry after the 
aid . Rea at his. Hofe, and elſeumere] and that he abfconds, and can- 

de not be found: That his Wife did promiſe he ſhould; attend this Houfe, 

« this Morning; and the Houſe having for ſome time expected him, and 
he not being come, It is Ordered by the Lords Spiritual and Temporal in 
"© Parliament aſſembled, That the Gentleman-Uſher of the Black. Rod do 


« forthwith attach the Body of the ſaid J. Read, for printing the ſaid E 
| | (c and 


1 4 1 mY; U 92 4 der 55 
and keep him in ſafe Cuſtody, till farther Order, of this Houſe, and this 
<<..thall: be a ſufficient. Warrant on that Behalf. * 9 a 
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- \To Sir William Sanderſon, Bart. Gemleman Uſhes 


J. the Black Rod attending this Houſe, his Depy  / 
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A betitien of Frarcic Lord Biſhop. of Rocheſter . was - preſented and read, 
praying the Direſtion of the Houſe as to his Conduct, in reſpect of a 
ſtanding Order, prohibiting, on a Penalty, any Lord to appear by CAT 
before the Houſe of Commons, to anſwer any Accuſation there... _ . 
Which ſaid Order being read.. . ð ne Feed, 
A Motion was made, and the Queſtion being put, That the ſaid Biſhop; 


* 
1 


being a Lord of Parliament, ought not to anſwer, or make his Defence b 


Council, ar otherwiſe, in the Houſe of Commons, co any Bill oH Acculation 
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HC n e ee EIS? e er RA 9 e 
1. Becauſe we conceive the permiting the Lord Biſhop of Rocheſter td 
make his Defence in the Houſe of Commons, would be direttiy contrary to 
the Words and Meaning of the ſtanding Order of the Houſe, bearing Date 
the 20th of January 1673.3 whieh expreſsly and clearly orders, That for the 
Future no. Lord (which extends to Lords Spiritual as Je as Temporal) ſhall go 
down to the Houſe of Commons, or ſend his. Anſwer in Mriting, or appear by Council, 
to -anſwer any Accuſation there: And its obſeryable, that thus Order is worded 
abſolutely, and not qualified by the Words (without Leaue of the Houſe) as 
the following ſtanding Order of the 25th.of November 1696, which prohi- 
bits Lords from going into the Ho Got Commons while the Houſe is ſit- 

ting, is qualafied. From which different Penning, as well as from the Pre- 
amble of the ſaid firſt, mentioned Order, (which ſhews the Miſchief deſigned 
to be prevented, was the giving Leave in Caſes. of Lords defirng it, to ap- 
pear or anſwer Accuſations in the Houſe ' of Commons) we infer, that the 
id Order of Far. 1673-,was meant as a Rule for all future Times, that i 
Leave ſhould be asked by a Lord of Parliament to anſwer, or make a De- 
Fence to an Accuſation (in any Form, as we conceive) in the Houſe of Com- 
mons, it ought to be denied, as deeply intrenching on the Privileges of this 
Houſe. - + N ub. = 4l ad. bien? vg 
2. The faid ſtanding Order, in Affirmance of which the Queſtion Was 
moved, ought to be of the greater Weight, in our Opinions, it having been 
founded on the Conſideration and Report of a Committee (to whom it was 
particularly referred to conſider the Practice of Lords deſiring Leave to an- 
ſwer Accuſations in the Houſe of Commons) on, the Peruſal of Precedents 
in that Committee, and upon ſerious Conſideration and Peruſal of the ſame 
Precedents in the Houſe it felf. . 25 Ch 


* 


3. We cannot apprehend, but that a Bill by which Crimes are charged, 
and a Preparation is made to inflict Pains and Penalties (if the Crimes are 
proved) contains very clearly an Accuſation, eſpecially when a Day is given, 
and Council allowed by the Houſe of Commons to the perſon againſt whom 
the Crimes are alledged, to make a Defence to the ſame; which Proceeding, 
tho' in the Legiſlative Capacity of that Houſe, carries in it all the eſſential 
Parts of a Judicial Tryal : And we therefore conceive, that this Houſe ought 

to be more jealous of their * in the Houſe of , 
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* 13 r na U 14 1 9 : | | 
an Accuſation in this Form, rather than in any other, ſince thereby they ſub- 
mit themſelves to try the Point of their being Guilty or Not Guilty in che 
Houſe of Commons, and that in order to receive the Sentence and Judg- 
ment of that Houſe, by paſting or rejecting the Bill. Arid this, in our Opi- 
nions, more deeply intrenches (as the ftan ding Order expreſſeth it) on the 
Privileges of this Houſe, than a Lord going down to the Houle ef Com- 
mons, during a Debate there, to prevent an Impeachment, doth; the latter 


01 


being only to prevent an Accuſation, but the fürmer is cas we cfearty con- 


ding Order. 99 | © 4x30 nity | 
4. We think the Accuſation which Lords are prohibited to anſwer by this 
ſtanding Order, muſt be chiefly, if not only, underſtood of an Accuſation 


— 
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ftanding Order. 


— 


wt. the Houſe of Commons, on Bills to infli& Penalties, do proceed} 


Accuſers, when they can by this way make themſelves as much Judges, even 


J. Altho? there be, as we conceive, à very manifeſt and important Dif- 
ference in Reaſon, as to the Matter of this Queſtion, between the Caſe of 
Biſhops, (who are declared by the ſtanding Order of May 23, 1628, to be 
only Lords of Parliament, and not Peers, for they are not of Tryal by 
Nobility) and that of Peers of the Realm, who undoubtedly; for Mat- 
ters of Treaſon and Felony, are triable by their Peers only: Yet fince, 
70 the ſtanding Order firſt mentioned, Biſhops, are as much, and as 
clearly prohibited to :nſwer any Accuſation in the Houſe of Commons, 
as the Peers, or the Lords Temporal are, we cannot but apprehend, with 
the deepeſt Concern, that this Caſe may be uſed hereafter as a Precedent - 
(tho', as we take it, far from being a Precedent in Point) to bring by De- 
grees, the Peers of the Realm to defend themſelves againſt Accuſations of 
the like Nature in the Houſe of Commons; which, it once brought to a 
Practice, we are of Opinion, that the Peers of the Realm would, in great 
meaſure, be degraded from their Peerage, and ſo, by weakning and debaſing 
the Order of Nobility, which, in its Inſtitution, was meant, or at leaſt hath 
proved, a Luſtre and Security to the Crown, the Safety, as well as Dignity 
of the Crown it ſelf, may be hereafter in a great Degree impaired. 2 
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' A Petition of the Lord Biſhop of  Recheſten was preſented. and real, com- 
1 plaining, that Colonel W:4;amſaer,aflifted by Perſons under. his Aptho- 
rity, did, by Violence, ſearch the Petitioner, and carry away two Seals, and 
alſo ſeized a Paper in his Pocket, being a Letter to his Sollicitor, which he 
took again from them, and tore, but they carried a Part of it along with 
them, and did alſo ſearch the Petitioner's two Servants, and took away a Seal 
from one of them: And praying Relief and Protection. 
And thereupon a Motion being made, and the Queſtion being put, That 
Colonel William ſon, the Deputy Lieutenant of the Tower, Mr. Serjeant, the 
Gentleman Porter, the two Warders who attended the Colonel yeſterday in 
the Apartment of the Biſhop, and the two Servants attending his Lordſhip 
there, do attend at the Bar of this Houſe, to give an Account of the Mat- 
ters contained in the ſaid Petition: K . 
It was reſolved in the Negative. 5 
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Diſſentient 3s 0 
1. Beczuſe the Petitioner, 2s a Lord of Parliament, and Member of this 
Houſe, tho? no Peer of the Realm, hath an unqueſtionable Right, under all 
Circumſtances, to the Juſtice and Protection of this Houſe, againſt any. Per- 
ſons whatſoever, who during the Sitting of Parliament, commit any Act of 
Violence to his Perfon or Property, which this Houſe may judge to be a Breach 
of his Privilege: And therefore, as well conceive the Facts alledged in the 
Petition, if the fame are true, and no Account given of them by the Per- 
ſons concerned, to the Satisfaftion of this Houſe, are an-unwarrantable At- 
tempt upon a Member of this Houſe : We think that, in Juſtice to the Pe- 
ritioner, and to the Honour and Privileges of this Houſe, there ought to 
have been an immediate and Impartial. Examination by. this Houſe, of the 
perſons concerned; we finding no Inſtance on the Journals of this Houſe, 
where any Member of the Houſe has complained, by Petition, or otherwiſe, 
of the leaſt Violence or Injury to his Perſon, during the Time: of Privilege, 
whereon this Houſe hath not ordered an Examination of the Facts com- 
plamedins 8 VVV 
: 2. Becauſe it appears to us, that the Petitioner being under Impriſon- 
ment, and a Bill depending againſt him in the Houſe of Commons, that 
Houſe having allowed him the Benefit of Council and Sollicitors, for making 
his Defence, were proceeding agaiaſtthe Petitioner on that Bill, in all Pro- 
bability, at the very Time the Matters complained of were tranſacted: And 
as that Bill may ſoon come under the Conſideration and Judgment of this 
Houſe, the ſeizing the Petitioner's Letter to his Sollicitor, or any thing that 
may concern his Defence, we are of Opinion, ought to be examined into, it 
being, as we conceive, againſt the Rules of natural Juſtice, the Laws of all 
Nations, and the known and fundamental Laws of this Realm, that any Pa- 
pers, or other things, in the lawful Poſſeſſion of the Perſon ſo accuſed, and 
which may relate to his Defence, ſhould be forcibly wreſted from him, - 


1 LA 
that any Perſon, more eſpecially a Lord of Parliament, being under Impri- 
ſonment and Atcuſation for High Treaſon, ſnhould, by Terror, or other Vio- 
leance be, without juſt Cauſe, in any Degree; diſturbed in, or diſabled from 
making his Defence. W N. 5 WE | 
3. Becauſe the refufing to enter into the Examination of the Matter s com- 
plained of by the Petition, may, in our Opinions, be conſtrued . to be a Ju. 
ſtiacfition of the Proceedings therein alledged, even tho? there was not a 
reſonable Occaſion for the ſame ; and it beening ſuggeſted' in the Petition, 


that the Deputy Lieutenant of the Tower did affirm to the Petitioner upon 
his Salvation, That he had a verbal Order from the Miniſtry, tho' he re- 


fuſed to ſay from, whom and not pretending that what he did was by his 
own Authority; we are of, Opinion, that it was of the greateſt Conſequence 
to the Honour of his Majeſty's Government, that this Houſe ſhould have 
examined into this Proceeding; and the rather, becauſe we conceive it to be 

of the „ Jmportnce to the free and impartial Adminiſtration of Juſtice, 
that this Houſe, ſhould, on all Occafions, diſcountenance all Appearances of 


2 | 


Treaſon. $4 55 8 e ; 4 roy gar 45 FS 944 
4. Becauſe we think, That if an unjuſtifiable Violence be offered to the 
erſon or Privilege of any Member of this Houſe, and not examined into, it 
may prove an Encouragement to commit the like, if not farther Abuſes, on 
any other Member of this Houſe in future Times. S 1 30 N 


Force, eſpecially on a Lord of Parliament impriſoned and accuſed of High 
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the Bill To inflift Pains and Penalties on him, in this Houſe, having never 
en heard againſt the ſaid Bill in the Houſe of Commons, but was ac- 
expo the Lord Chancellor, this was not the proper Time to object to 
e Bill. a Cs 6 2 
Mr. Reeves and Mr. Werge, were heard for the Bill, who opened the Evi- 
dence, and produced Extratts of ſeveral original Letters from abroad, rela- 
ting to the Conſpiracy, to prove the firſt Part of the Preamble of the Bill. 
And the Priſoner objected to the reading the ſaid Extracts. Being wich- 
drawn, after Debate it was moved, That the Opinion of the Judges be 
ct ask'd, whether Extracts out of Letters written by the King's Miniſters 
ce abroad, and others to the Secretaries of State here, atteſted by the Secre- 
<« tary of State, and examined by the Lords of the Committee, and found 
& to agree with the Originals, which Originals are yet extent, and remain 
« inthe Hands of the Secretary of State, but contain Particulars: which tis 
& not conſiſtent with the Safety of the Publick to divulge, as hath been 


Js Plunker being brought to the Bar, objected to the Second Reading of 
e 


i affirmed to this Houſe by two Secretaries of State: And the Lords Com- 
e mittees offered to be OM, to prove the firſt Part of the Preamble of 
t 


ce the Bill, which recites a deteſtable Conſpiracy for the Purpoſes in the 
© Bill; could be allowed to be read as Evidence in the Courts below, in any 
« Proſecution againſt Pluntet? A anita? 


And a Queſtion being ſtated thereupon, and put, 
It was reſolved in the Nagative.- | 


* Diſſentient 


Diſſentient 


Cardigan 
Angleſey 
Guilford 
' Scarſdale - 
Bruce © 
Craven 


Aylesford 


Gower. 
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DVæbridge  Soley 
Poulet Compton 
Litchfield  _ een 8 
Fr. Ceſtrien Willoughby By; 
_ _ Brook Dartmouth | 
Exeter MWMMaſam. 
Berkeley de Str. ? 


Then a Motion was made, and the Queſtion was put, Ss ths fad 
Extradts ſhould be read in Proof of the Allegations © ot che Preamb le of the 


ſaid Bill? And 


It was reſolved in the Affirmative. Content 1 
5 5 98 Not 9 29. 
Diſſentient Thu | | 
refer! Lecbmere OY 17 „ 
Scarſdale Fr. Ceſtrien Gomer: 
Cravan » Berkeley de Str. Fa Crmpten © 
 Aylesford | Bathurſt r 
Bruce Angleſe Maſham 
5 | Vs Tirbfad Dartmouth 
Dxbridoe Foley | Wil Fa 375 ; 
Poulet a Guilford n Ah Fe 


| It was propoſed, That the Examination of philip Nejinoe, ſince dead, be red 


in ef of the Conſpiracy in general: 
And a Queftion being ſtated thereupon, ir was propoſed to add theſe 


Words, viz. [but not taken upon Oath, nor ſigned by him.] | 
After Debate, the Queſtion was put, Whether _—_ Words ſhall be made : 


Part of the Queſtion ? ? 
It was reſolved in the Negative. „„ Not Content 97. 
| , | 9 29. 
Diſſentient | . 
Strafford Foley | Weſton x 
Sͤcarſdale Craven 1 e de Br: | 
Angleſey Litchfield Fe 2 8 1 
Aylesſord Dartmouth e 
Bruce Compton ä Uxbridge. 
Gower © . | 5 


Then the Queſtion was put, Whether the Examination of Phils None; 


Diſſentient 
Scarſdale 


Gower 
Angleſey 
Cardigan 
ord 
Dartmouth 
Aylesford 


ſince dead, ſhall be read in Proof of the Conſpiracy in general ? 
It was reſolved i in the Affirmatiyxeꝓ. 


Foley Compton 

Bruce _ Maſham  __ 
Willoughby de Br. Franc, Ceftrien, 
Exeter Uxbridge _ 
Litchfield Craven. 


Weſton T | | 2 
Ke Then 


1 
Then the Council produced ſeveral Evidences, which were examined, and 
alſo Copies of three Letters ſtopt at the Poſt- Office. | 
And ſeveral Witneſſes were examined, againſt the Bill, and Plunket and 
his Solicitor alſ 1 8 5 
| | 0 Adjourn d to To-morrow Ten o Clock. 
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Jodie terlia uice lecta eſt Billa, entitled, An Act to inflict Pains and Penal- 
= ie am john Plunket. EIS 982-30 10VUT8 l ö 
The Queſtion being put, Whether this Bill ſhall paſs ? 

It was reſolved in the Affirmative. 1 => 7 


Sw 329-7 
Diſſentien” 


1. Becauſe Bills of this Nature, as we conceive, ought not to paſs but in 
Caſe of evident Neceſſity, when the Preſervation of the State plainly re- 
quires it; which we take to be very far from the preſent Caſe, the Conſpi- 
racy having been detected ſo long ſince, and the Perſon accuſed ſeeming to 
us very inconſiderable in all reſpects, and who from the many groſs Un- 
truths it now appears he has wrote to his Correſpondents abroad, muſt ap- 
appear to have been an Impoſtor and Deceiver, even to his own Party. 

2. Proceedings of this kind, tending to convict and puniſh, are, in their 
Nature, tho* not Form, judical, and do let the Commons, in Effect, into 
an equal Share with the Lords in Judicature, which the Lords ought to 
be vety jealous of doing, fince the Power of Judicature, is the greateſt di- 


ſtinguiſhing Power the Lords have; and there will be little Reaſon to hope, | 


that if Bills of this Nature are given way to by the Lords, the Commons 
will ever bring up Impeachments, or make themſelves. Accuſers only, when 
can acł as judge. TER; | 

3. This Bill, in our Opinion, differs materially from the Precedents cited 


for it. As to the Caſe of Sir John Fenwick, tis plain by the Preamble of 


that Bill, that the Ground moſt relied on to juſtify Proceeding againſt him 
in that manner was, that there had been two legal Witneſſes to prove the 
High Treaſon againſt him: That a Bill was found againft him on their Evi- 
dence, and ſeveral Times appointed him\for a legal Tryal thereon, in the 
ordinary Courſe, which he procured to be put off, by undertaking to diſcover, 
till one of the Bvidences withdrew ; ſo that 'twas ſolely his own Fault that 
he had not a legal Tryal by a Juty.” All which Circumſtances not be- 
ing in the preſent Caſe, we take it, they are not at all to be compared to 
one anotger. 1 1 | 8 | 

4. As to the Acts which paſſed to detain Counter and others concerned in 
the Conſpiracy to aſſaſſinate the late King William, of glorious Memory, we 
conceive thoſe Acts were not, in their Nature, Bills of Actainder as this is, 
but purely to enable the Crown to keep them in Priſon, notwithſtanding the 
Laws of Liberty; whereas this is a Bill-to' inflitt Pains and Penalties, and 
does import a Conviction and Sentence on the Priſoner, not only to loſe his 
Liberty, but alſo all his Lands and Tenements, Goods and Chattels, of which 
he having none, as we belive, we cannot apprehend why it was inſerted, 
and this Bill not drawn on the Plan of Counter's, &c. unleſs it was to make a 
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nance, they may become familiar, and then many an innocent Perſon may 


be reach'd by them, ſince tis hard. to diſtinguiſh whether that Defe& pro- 
ceeds from the Cunning and Artifice, or from the nnocence'of the Party. 

6. This Proceeding by Bill does not, in our Opinion, only tend to lay 
aſide the judicial Power of the Lords, but even the Uſe of Juries, which 
diſtinguiſhes this Nation from all its Neighbours, and is of the-higheft Va- 
lue to all who wrightly underſtand the Security and other Benefits accruing 
from it; and whatever tends to alter or weaken that great Privilege, we think 
is an Alteration of our Conftitution for the worſe, tho? it be done by Act of 
Parliament: And if it may be ſuppoſed, that any of our fundamental Laws 
were ſet aſide by Act of Parliament, the Nation, we apprehend, would not 
be at all the more comforted from the Conſideration that the Parliament 
did it. | 3 3 a 
7. It is of the Eſſence of natural Juſtice, as we think, but it is moſt ſure- 
Iy of the Laws of the Realm, that no Perſon ſhould be try'd more than 
once for the ſame Crime, or twice put in Peril of loſing his Life, Liber 
or Eftate. And tho we acquieſce in the Opinion of the 9 that if this 
Bill paſs into a Law, Plynker cannot be again proſecuted for the Crimes con- 
tained in the Preamble of the Bill; yet it is certain, that if a Bill of this 
Kind ſhould happen to be rejected by either Houſe of Parliament, or by 
the King, the Perſon accuſed might be attacked again and again in like man- 
ner, in any ſubſequent Seſſion of Parliament, or indicted for the fame Of- 


fence, notwithſtanding that either Houſe of Parliament ſhould have found 


him innocent, and not paſſed the Bill for that Reaſon. And we conceive 

it a very great Exception to this Courſe of Proceeding, thas a Subject may 

be condemned and puniſhed, but not acquitted by it. OR Po 
8. We think it appears in all our Hiſtory, that the paſſing Bills of At- 

tainder, as this, we think, in its Nature is, Sire = as before is faid, in 
Caſes of abſolute and clear Neceſſity) have proved ſo many I 

Reigns in which they paſſed ; and therefore we thought it our Duty. in 


Time, and before the paſſing this Bill as a Precedent, to give our A vice 


and Votes againſt the paſſing it, being very unwillin that any Thing ſhould 
paſs, which, in our Opinions would, in the leaſt, erogate from the Glory 
of this Reign. „ ee „ 4% 
„ 17 3 it to be more for the Intereſt and Security of his Ma- 

jeſty's Government, that Bills of this Nature ſhould not paſs, than that they 
ſhould, fince Perſons, who think at all, cannot but obſerve, that in this Caſe 
ſome things have been received as Evidence, which would not have been re- 
ceived in any Court of Judicature; that Precedents of this kind are naturally 
growing (as we think this goes beyond any other which has happened. fince 
the Revolution) and if from ſuch like Obſervations they ſhall infer, as we 
cannot but do, that the Liberty and Property of the Subject becomes, by 


ſuch Examples, in any Degree, more precarious than they were before SIE. 


may cauſe an Abatement of Zeal for a Government founded on the Revolu- 
tion, which cannot, as we think, be compenſated by any the good Conſequen- 
ces which are hoped for by thoſe who approve this Bill. * 


' Scarſdale Dartmouth 5 
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1 E Queſtion was put, That the Council for the Priſoner may be at 
Liberty to proceed, as they deſired, to examine Witneſſes to prove, 
by ſeveral Circumſtances, that the Letters dated April 20, 1722, given in 
Evidence for the Bill, were not dictated by the Biſhop of Rocheſter to the Pri- 
ſoner George Kelly. 5 4: Ke: | | 
It was reſolved in the Negative. | 


Difſentient” = 


I. Becauſe it was inſiſted on by the Priſoner's Council, That the Proof 
deſired was neceſſary to his Defence, and, if allow'd to be made, would con- 
tribute to fatisfy the Houſe of the Priſoner's Innocence of the Crimes char- 
ged on him by the Bill; for which Reaſon alone, if there was no other, we 
think the Witneſſes ought to have been examined, it being, in our Opinions, 
againſt the conftant Courſe and Rules of Juſtice, in criminal Proceedings of 
all kinds, to preclude the Priſoner's Defence, by refufing to hear his Witneſ- 
ſes, if they are legal and competent; and in Derogation of the Honour and 
Juſtice of the Houſe, on this Occaſion, to Anticipate the Judgment of the 
Houſe in the leaſt Circumftance which the Priſoner, or his Council, infift 
on to be material to his Defence, and which may, if proved, be of Weight 
nin the Conſideration and Judgment of the Houſe. _ | 
2. It appears to us, to tend directly to prove the Guilt or Innocence of 
the Priſoner, to diſcover whether the Biſhop of Rocheſter did dictate to the 
Priſoner the Letters mention'd in the Queſtion, becauſe it was declared to 
the Houſe by the Council for the Bill, in opening the Charge againft the 
Priſoner, that the Letters tho? wrote by the Priſoner, were dictated to him 
by a greater Perſon : And altho? the Council for the Bill, when called upon, 
did not think fit to name that greater Perſon; yet it being ſuggeſted in the 
Report of the Houſe of Commons communicated to this Houſe. and it be- 
ing univerſaly ſuppoſed hitherto, that the Biſhop of Rocheſter did dictate 
the ſaid Letters to the Priſoner, it became, in our Opinions, incumbent on 
the Priſoner to give the Houſe what Satisfaction he could in that Particular; 
the ſame being made a Circumſtance, and Part of the Accuſation againft him, 
and, if falſified, or rendred incredible, might influence the Judgment of the 
Houſe in other Circumſtances. M54 a0 e | 
3. Becauſe the Declaration of Philip Neynoe deceaſed, tho? not ſigned or 
ſworn to by him, hath been allowed by the Houſe to be read and given in 
Evidence, in Proof of the particular Facts charged on the Priſoner in the 
Bill; in which Declaration the Priſoner is expreſsly charged by the faid 
Neynoe, to have frequently told him, that the Biſhop of Rocheſter held Cor- 
Lenden with the Pretender, and the Pretender's Agents; and that the 
Priſoner was employed by the Biſhop in writing for him, and carrying on the 
ſaid Correſpondencies, and that he had ſeveral times left Mr. Kelly at the 
Biſhop's Door, when Mr. Xelly went into the Biſhop's Houſe, and ſtayed there 
an Hour or two, and, upon coming back to him, that the Priſoner made 
Apologies for ſtaying ſo long, and told him, he had been writing the Biſhop's 
Letters, which he always apprehended to be the foreign Correſpondence of 
the Biſhop with the Pretender's Agents: For which Reaſon alſo we conceive 
the Proof defired ought to have been received, becauſe it may be thought a 
Denial of Juftice by this Houſe to the Priſoner, not to permit him to anſwer, 
even by legal Evidence, the particular and dire& Evidence which the Houſe 
hath allowed to be given againſt him. i ; 
4. Altho? the Priſoner may be guilty of a treaſonable Correſpondence, if 
he wrote the Letters mentioned in the Queſtion, and the ſanie were not dicta- 
ted to him by any Perſon whatſoever ; yet the Facts charged in the Bill ha- 
ving 
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ving been end avouged to be Neu Gig hy direct Proofs of the Fa 
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%%% (( 
applied to anſwer the ſeveral Circuniffances; and ie, is, 48 we conceiye, 
equally unjuſt to deny him the Liberty of falſifying that. Circumſtance, of 
his writing the Letters being dictated to him by the Biſhop, as it would be 


to- refuſe to allow nim to prove that © the ſaid Letters were not, 172 coul 
net be wrote or ſent to the Perſons to whom they are ſugge 8 ot hut 
to have been wrote or ſent, or to refuſe him to prove by Circumſtances] tat 
the Priſoner himſelf did not, or could not write the ſame at the ꝑ er 
Fat „ Or 


y 


Times and. Places the fame are ſuggeſted to be ſo wrote or ſent” 
to deny him Lore falſify, by Circumſtances, any other Circumſtance re- 
lating to the ſuppol : treaſonable Correſpondence charged on him by the 
35 The Council for the Bill having alledged, as one * ied the 
Examination deſired, That they were not prepared to anſwer that Evidence, 
might have been a Ground for the Houſe to have allowed them a reaſonable 
Time for ſuch Prepatation; but, in our Opinions, that Confideration ought 
not to weigh aꝑainſt the Priſoner giving the Evidence to the Houſe which 
he was prepared to give, eſpecially fince it was alledged, that" th i 
nation now Gefred, was deſired on the Priſoner's Part to have bee 
the Bar of the Houſe'of Commons, and thereby ſo long ago publi 
tified by the Priſoner. OO e 
6. Becauſe the Refuſal of the Proof of any Circumſtance of the Priſoner's 
Defence, if ſuch Refuſal be not juſt, muſt, in its 3 affect che 
becauſe it deprives 


— 
: 
a 


Juſtice of this whole Proceeding againſt the Priſoner; 
the Houſe of the Liberty of forming a Judgment upon the whole Caſe, and 
tends, ſo far as that Particular goes, to ſubject this Proceeding againſt the 
Priſoner to the Objection of Partiality, which is moſt highly diſhonourable 
to this Houſe, eſpecially conſidering the Latitude which hath been alloyed 
in other Parts-of the Examination, on this Octaſion. 
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| odie tertia vice lefta eſt Billa, entituled, An Act to infliftt Pains and Penal- 
ties on orgs Kelly, alias Johnſon. „ 

A Rider was offered to be added to the ſaid Bill, which was read by the 
Clerk, as follows, via. | 1285 e * 
„e Provided always, That if the ſaid George Kelly, alias Johnſon, ſhall, at 
< any Time, give Security, ſuch as ſhall 2 of by the two Chief 
«\ Juſtices, that he will within one 1 depart his Majeſty's DOI, 
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2. We conceive, the Want or Def2tt | bk. | 


by the Laws of this Kingdom is requirec 
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ceſſity, to prevent the immediate Rum of a Government, wK we do not 


r can beat. an Reſemblance to it, 


4- Becauſe the Proceedings of the Legiſlative Power, 1n making Laws, can 


be governed by no Rule -butythat of their ownyFiſcregipn and Pleaſure : 
And therefore the *makin FAY) \to iþfHi& PAIR An Wilke on particular 
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Copies are not compared with the Originals att they are taken, and the 
Originals forwarded on by them and not produced; becauſe, he: Originals 
not being produced, ſuch Perſon is deprived of an Opportunity of falſify ing 
"thoſe Copies, angith@ there ſhould bean Miſtake committed: the Clerk 
n Copying, wtzethef. Wilfully, or by: — fach Nah cannot be 
E The original Writing to compare the Copieswitbz. 
s. Becauſe the Nbhof of Letters or:other Writing in criminal Proſecu- 
tions, M fingitirud@thnd Compariſon los Hands, being, as we cönceive, a 
very flight and weak®Evidence (becauſq Hands may be tod counter- 
feited, and the hferſuns examined cannot ſpeak poſitively, buttartheir Belief, 
and therefore nog Ralle to be proſecuted tbr Perjury;) hathpas conceive, 
very juſtly, wbeemMErouraged in ſki Tides when the Adnliniftration of 
Juſtice hath been moſ impartial; and *©onvittions of High Freafon groun- 
ded on ſuch Evidence have been b Ac of Parliament) for that 
and other Reaſons. 
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AK Motion was made, and the Queſtion put, That Wiles be obliged to pro- 
duce his Key of the Cypher. | L 


It was reſolved in the Negative. i 
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mn HE Queſtion was put, That it is the Opinion of this Houſe, that it 
is — dvith the publick Safety, as well as unmneceſſi for the 
Priſoner's Defence, to ſuffer any farther Inquiry to be made upon this Occa- 
ſion, into the Warrants which have been granted by the Secretary of State, 
for the topping and opening of Letters which ſhould come or-go by the 
Poſt, or into che Merhods that have been taken by the proper Offieers at the 
Poſt-Office, in Obedience to ſuch Warrants. re Ds 
It was reſolved ia ehe Affirmative. Con 


— — —ů A. nd 


cerned, from asking any Queſtions of the Clerks of the Paſt-Office, who ar 
brought as Witneſſes to the Bar, relating; to the, ſtopping and opening; o 
Poſt- Betters, tho Letters;pretended to he ſtopt and opened at the Poſt-Of- 
ice are read as Evidence againſt the Priſoner: And we conceive; that the 
preventing any further Enquiry on theſe Heads, muſt lay this Houſe under 
great Difficulties, when they come to form a Judgment on thoſe Letters, the 
Validity of which will, in a great meaſure, depend on the Proof given of 
their having been truly ſtopt and opened, as afſerted. +, 
2. We apprehend it to be impoſſible for this Houſe to determine, that 
the Enquiry which is deſired is unneceſſary to the Defence of the PAſoner, 
till he ſhall come to make his Application; and we conceive he ſhould have 
the Liberty of asking'wvhat Queſtions he or his Council think proper, of the 
Clerks of the Poſt-Offe, _ to the ſtopping and opening of Letters, 
without acquainting the Honſe what Vſe he intends tn, make of their Ay- 
Vers: And this appears to us to be highly.reaſonable, eſſential to Juſtice, and 
warranted by the Methods which this Houſe; hath hitherto allowed the Coun- 
cil for the Support of the Bill to ptoceed. in, who have, during the whole 
Courſe of this Bxamination, reſerved. the Application of the Evidence they 
have offer d, till they ſhould judge convenient to make it. 
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{ A Motion was made, and the Queftion was put, That Georg: Kelh, alias 
I Fohnſon, now a Priſoner in the Tower of London, be brought to the Bar 
of this Houſe, on Monday Morning next, to be examined upon Oath, on the 
Bill entituled, An Act to inſtict Pains and Penalties on Fraiicis Lord Biſhop of 
Rocheſter ?- 1 „FFF e 
: It was reſolved in the Negative. 
0 MAES. 2 He 1 
Diſſentient 
I. Becauſe we think it unqueſtionable, that the ſaid Xelly is a competent 
legal Witneſs to the Matters charged by the Bill againſt the Biſhop, and 
_ :tould not be legally refuſed to be ſworn as ſuch; if the Biſhop were on his 
-Tryal for the ſame in the ordinary Courſe of Juſtice ; and that, whether 
the ſaid. Nelly was produced for or againſt the Biſhop. + And we conceive, + 
that if the Council for the Bill had thought fir to have produced him in 
Support of the Bill, that even no legal Objection could have been made by 
the Biſhop's Council againſt his being ſo produced and ſworn; the Bill paſ#d 
this Houſe againft the faid Reih not having received the Royal Aſſent, and 
there not being in the ſaid Bill, in our Opinions, any thing that can de- 
ſtroy even his legal Teſtimony, when the ſame is paſyd into a Lax. 
2. Becauſe the three Letters dated April 20, 1922, ſuppoſed to contain 
treaſonable Correſpondencies with the Pretender and ſome of his Agents, 
have been made the principal Charge againſt the 'Biſhop, and have been 
.endeavoured to be proved to have been dictated to the faid Kelly by the Bi- 
-thop, at or about the Time of their Date; but this not being as yet done, 
as we think, by direct or poſitive Proof, by any living Witneſs of the Fact, 
but by Circumſtances only, we think it moſt proper, and moſt fafe and juſt, 
to endeavour to diſcover the Truth of that material Fact by the' beſt Evi- 
dence the Nature of the thing can admit of; and that this Houſe ſhould 
not be left under the Difficulties of judging on this extraordinary Occaſion, 
from doubtful Circumſtances, if the Patt may be clear d by certain poſitive 
Proof, and the Examination of a competent and a living Witneſs upon Oath, 
at the Bar of this Houſe.  _ . „0 8 ES 
3. Becauſe ſeveral living Witneſſes have begn examined on Oath, at the 
Bar of this Houſe, on Behalf of the Biſhop, in order to prove by their 
poſitive Teſtimony, and other Circumſtances, that the Biſhop did not dictate 
or direct, or was any way privy to the writing the aid Letters, or any of 
them, which has, in our Judgments, 'render'd it yet of greater Importance, 
that the ſuppoſed Writer of thoſe Letters ſhould be'brought under' the moſt 
ſtrict and ſolemn Examination, before the Bill has paſſed this Houſe; _ 
4. Becauſe the ſaid Xelly, tho' examined before Committees of both Hou- 
ſes of Parliament, and elſewhere, mo not, to our Knowledge, been yet 
| | exami- 


n — . —— 


LW 1] 
examined on Oath to the Matters contained in this Bill; and it having ap- 
peared to us, in other Inſtances on this Occaſion, particularly of Mrs. Barnes 
examined for the Bill, and of Bingley againſt it, who have materially varied 
their Examinations at the Bar of this Houſe, from their former Examina- 
tions, at the ſame time declaring that their former Examinations were not 
taken and ſworn to by them; we think it may be both dangerous and de- 
rogatory to the Honour and Juſtice of the Houſe, not to examine on Oath a 
Perſon capable of diſcovering the Matters of Fact, on which the Juſtice of 
the Bill againſt the Biſhop muſt depend, and eſpecially after the ſaid Xely 


' hath declared in the moſt ſolemn manner, next to that of his being upon 


Oath, that the Biſhop did not dictate, or was privy to the writing of the 

ſaid Letters, or any of them; and the Biſhop himſelf, in his Defence, ha- 

ving alſo, in the moſt ſolemn manner of Aſſeveration, declared his Innocence 

in this Particular, and expreſsly referring to the former Aſſeverations of the 

ſaid Kelly, as we conceive, as a Teſtimony in Confirmation ot his own Aſſe- 
. ES a . 8 | « # 

Verations, © © 7} 6 II A4\ 0-1 UE JUG > 2 ; 

5. Becauſe we conceive, that the ſaid Xelly was not only a legal Witneſs 
for or againſt the Biſhop, in the ſtrifteſt Conſtruction of Courts of Judica- 
ture, but the EZamimation of him upon Oath in this Bill, is, in every reſpect 
whatſoever, our Judgments, leſs liable to Objection than many, and moſt 
other Evidances which on this Occaſton have been allowed; becauſe the Bill 


paſs'd by this Houſe againſt the ſaid. Kelly, if it obtains the Royal Aſſent, as 


is moſt probable, doth, in judgment of Law, as hath been declared by the 
Judges, acquit him of any future Proſecution for the ſaid Treaſons therein 
charged upon him: And there is no judgment or Puniſhment inflicted upon 


him in the ſaid Bill, which can, when paſs'd, deſtroy his Capacity of gi- 


ving Evidence on any Occaſion; and the ſame having paſſed this Houſe, and 


not paſſed the Royal Aſſent, leaves the ſaid Kelly, in our Opinions, under 


leſs Influence either of Hopes or Fears, than ſuch Witneſſes which have 


been examined on this Occaſion, under Commitments and Charge of High 


Treaſon, and, as we conceive, leſs liable to that Objection than the Decla- 


ration of Philip Neynoe, which has been read againſt the Biſhop, tho never 


ſigned or ſworn to by him, and the ſaid Neynoe ſome Months ſince drown'd 


in endeavouring his Eſcape, and which Declaration appears to us to have 


been made by him under the ſtrongeſt Influences of Guilt and Terror. 
6. We think the Crimes charged in the Bill againſt the ſaid Kelly, are, 
in their Nature, diftin& and independent on thoſe charged on the Biſhop, 
Kelly's Guilt in writing the ſaid treaſonable Letters proved upon him, being 
the ſame, altho' the Biſhop be altogether innocent in relation thereto, for 
which, as we conceive, this Houſe did refuſe to permit Kelly, on his Bill, to 


give Evidence that the Biſhop did not dictate the ſaid Letters, and for which 
Reaſon we are of Opinion, that the Evidence wlich Kelly might have given 


touching the Biſhop's dictating the ſaid Letters, or not, would have pro- 
duced no Conſequence at all with regard to the Bill paſs'd againſt himſelf, 
altho' it muſt neceſſarily have contributed to the Froof of the Guilt or In- 


nocence of the Biſhop-- 


J. This Houſe having with great Honour and juſtice declared to ſeveral 
Perſons produced as Witneſſes on this Occaſion, that it was not required 


from them to depoſe to any thing which did or might tend to their own 


Accuſation; the Teſtimony of the ſaid Kelly, it he had been examined up- 
on Oath, we doubt not, would have been taken under the ſame juſt Indul- 
gence; and if he had ſubmitted to have been examined on Oath to the Mat- 
ters of this Bill, ſuch Examinatiou being, in that reſpect, voluntary, could 
not, in our Opinions, have been conſtrued as forced from him by the Au- 
thority of this Houſe; and ſuch a Teſtimony as he might have given would 
have remained under Conſideration and judgment of this Houſe, as to its 
Credit and Influence, on all Circumſtances, in the ſame manner as the other 


Evidence for and againſt the Bill ftill does. 
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preſent Bill, ſince 
and adjudged to m Lr 8 
Neceſſity, either of letting his Accuſation paſs undefended in that Houſe, 
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If 1522 tertia vice lecta eſt Billa, entituled, An AF to inflict Pains and Penal» 


ties on Francis Lord Biſhop of Rocheſter. _ 
And after a long Debate, 4 an r 
The Queſtion was put, Whether this Bill ſhall paſs? ... ... . 


— 


It was reſolved in the Affirmative. Oontent 83. 
Diſſentient As Moos ET... 


1. Bechae the Objection which 5 thought lay againſt the Bills of Plunket 


and Xelly, that the Commons were thereby let into an equal Share of judi- 


cature with the Lords, does hold ſtronger, as we apprehend, _ againſt the 
by. means of. it, a Lord of, Parliament is in Part tryed 
Puniſhment, in the Houſe of Commons, and reduced to a 


or of appearing there, and, as we take it, derogating from his own Honour, 


and that of the Lords in general, by anſwering and making: his Defence in 
the Lower Houſe of Parliament. . . 
2. Becauſe we are of Opinion, that the Commons would be very far from 
yielding to the Lords any Part of thoſe Powers and Privileges, which are 
properly theirs by the Conſtitutign, in any Form, or under any Pretext 
whatſoever: And it ſeems to us full as reaſonable, that the Lords ſhould be 
as fenacious of the Rights and Privileges which remain to them, as the Com- 
mons are on their Part. „ te. EE a ER a oy 
3. We. think this Bill againſt a Lord of Parliament, taking its Riſe in 
the Houſe of Commons 
tenance in this Houſe, for t at, as it appeared to us by the printed Votes 


ought the rather not to have received any Coun- 


oy 


of the Houſe of Commons, That Houſe had yoted the Biſhop Guilty of all 
the Matters alledged againſt him in the Bill, before the Bill was brought in- 


to. that Houſe, and conſequently before the Biſhop had any Opportunity of 
being heard: And altho' there be nothing abſurd in ſuch a Vote, in order 
to their auling, by an Impeachment; yet it ſeems to us abſolutely contra- 
ry to Juſtice, which c rote 

whom they deſign to proceed in their Legiſlative Capacity, or in Nature of 


ought to be unprejudic'd, to vote any one Guilty again 


Judges, before the Party has an Opportunity to be heard, or the Bill, which 
is to aſcertain the Accuſation, is ſo much as brought in | 
4. We are of Opinion, that no Law qught to be paſſed on purpoſe to 
enact, That any one be Guilty in Law, and puniſhed as ſuch, but, where ſuch 
an extraordinary Proceeding is evidently neceſſary for the Preſervation of the 


, 


State: Whereas the Crime offered to be proved againſt the Biſhop of Rocheſter 


is, as we conceive, his partaking in a traiterous Conſpiracy againſt the Govern- 
SE | e 
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ment, which Conſpiracy, by God's Bleſſing, is detected and, as we hope, diſ- 
appointed, without che Aid of ſuch a dangerous Proceeding, us We Conceive 
this to be. Ame o o 
5. Becauſe dhete àre certain known and eſtabliſhed Rules of Evidence, 
which are Part of the Law of the Land, either introduced by Acts of par- 
liament, or framed by Reaſon and the Experience of Ages, adjuſted as well 
for the Defence of the Life, Liberty and Property of the Innocent Subject, 
as the Puniſſiment of the Guilty; and therefore theſe Rules are, or bught to be 
conſtantly adhered to, in all Courts of Juſtice ; and, as we conceſve, ſhould 
be alſo obſerved, till altered by Law: ii both Houſes of Parliament, when- 
ever they Try qu and Puniſh the Subject, tho' in their Legiſlative Capa- 
city. But ſinæs, in many Inſtances, in this and the two other Proceedings 
by Bill, we have been taught, by the Opinion of the Houſe, that theſe 
Rules of Evidence need not be obſerved by the Houſes acting in their Le- 
giſlative Capacity, we clearly take it to be a very ſtrong Objection to this man- 
ner of Proceeding, that Rules of Law made for the Security of the Subject, 
are of no Uſe to him in it; and that the Concluſion from hence is very ſtrong, 
That therefore it obght nad to be taken up, but where clearly neceſſary, as | 
before affirmed: And we do deſire to explain our ſelves ſo far upon the Ca- 
ſes of Neceſſity excepted, as to ſay, we do not intend to include a Neceſſi- 
ty ariſing purely from an Impoſſibility of e other way, - 
6. If it be admitted, that traiterous Correſpondencies in Cypher and Cant- 
words may, to a Degree, be diſcouraged by this ſort of Proceeding in which 
Perſons, as we think, are convicted on a more uncertain Evidence than the 
known Rules of Law admit of, yet we are of Opinion, that Convenience will 
be much more than out-weigh'd by the Jealouſy it muſt of Neceflity, as we 
conceive, create in the Minds of many of his Majeſty's moſt faithful Sub- 
je&s, That their Lives, Liberties, and Properties are not ſafe, after ſuch re- 
peated Examples, as they were before; and by the natural Conſequence of 
"this Apprehenfion, an Abatement of their Zeal for the Government may en- 
_ -ſue, excepting. fuch Perſons as have had. more than ordinary Opportunities 
of being well inſtructed in Principles of the utmoſt Duty and Loyalty. _ 
J. We cannot be for the paſſing this Bill, becauſe the Evidence produced 
to make good the Recital of it, or that the Lord Biſhop of Rocheſter is guil- 
ty of the Matter he therein ftands accuſed of, is, in our Opinions, 46 U 
defective and inſufficient, both in Law and Reaſon, to prove that Charge; 
the Evidence confiſting altogether, to the beſt of our Obſervation, in Con- 
zettures ariſing from Circumſtances in the intercepted Letters, or in a-Com- 
pariſon of Hand-writings reſting on Memory only. _ And there heing, as 
we think, no Proof of the Biſhop's knowing of, 797 privy to-any of 
the faid Correſpondence ; and as to the principal Part of the Charge againſt 
the Biſhop, and on which, as we think, all the el 192 depend, viz, the 
Dictating of the Letters of the 2oth of April 1722, which the Houſe of 
Lords ſeem to have determined that Xeſy wrote, we are of Opinion, that 
the Biſhop has, in his Defence, very clearly and fully proved, that he did 
not, nor poſſibly could, diftate thoſe: Letters, or the Subſtance of any Part | 
thereof to, Xelly, either on the Days of the Date, or, at any Time during | ? 
ſeveral Days before, or next after the Day of their Date, nor was in any 
Capacity to write them himſelf, tho the Letters muſt have been wrote with- 
in that Compaſs of Time. And we are, upon the whole, of Opinion, That 
the Proof and Probability of the Lord Biſhop of Rochefter's INNOCENCE, 
in the Matters he ftood charged with, were much ftronger than thoſe of his 
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I. Beeauſe this extraordinary Method of proceeding by 1 Wit Na- 
ture againſt Perſons who do not withdraw from juſtice, but are wi line to 
underg 150 nr Tryal, ought, in my Opinion, to be ſupported by cleat*and 

IO yidence; and I apprehend there. has been nothing offerr'd to 

ſupport the Allegations ſet forth in the Preamble of the Bill to infick Pains 

and Penalties on Francis Lord Bifhap of Rochefter, but what depends on decy- 

pher'd Letters, forcd Conftruttions, and improbable Innuendo's,,...  _, * 
2. I conceive, that the Examinatian of Philip Neynoe taken before the Lords 
of the Council, not ſworn to, nor ſigned; 1 ppears to me to be the 
Foundation on which the Charge againſt the Biſhop of Rocheſter is built, has 
been, in my Apprehenfion; ſufficiently proved, by the poſitive Oaths of three 
Perſons, two of which have been for ſeveral Months in ſeparate Cuſtodies, 
confirmed by other Circumſtances, to haye been a falſe and malicious Con- 
trivance of the ſaid Neynoe, to fave himſelf from the Hands of Juſtice, and 
to work the Deſtruction of the Biſhop of Rocheſter. | — 


3 Ido not apprehend, that the Letters of the 20th of April; which are ſyg- 
gefted to. be . by George Kelly, Alias Johmſom, and dickated by the B ä 
5 been ſufficiently ry T che Handwriting of the Fad, Kelly, 
the contrary it appears, to the beſt of my HEME ment, that the Letter ofthe 
775 of Auguſt (ſtopt 4 d 54.0 ee Oh rom which the Clerks of the 
Poſt- Office, on their Memory only, ſwore they believed the ſaid Letters 
of the 20th of April to be the ſame Hand- writing, tho they never compa- 
red two original Letters together during all that Time) has been proved by 
three credible Witneſſes concurring in every Circumſtance of their Teſtimo- 
ny, and well acquainted with the Hand- writing of the ſaid Rely, not to be 


% . 


| his Hand- writing; and I conceive, that the Difference they have obſerved in 


the Hand of the ſaid Kelly, upon which they ground their Opinions, is ſuffi- 


ciently ſupported by comparing the ſaid Letter of the 20th.of Auguſt with © 


the Letters wrote by the ſaid Kelly to the Lord Townſhend and Mr, De 1a Faye, 
during the Time of his Fees e ” 7 4 e | hy ; 
4. 1 do not apprehend, that any Proof has been offered to ſupport what 
has been ſo. e inſiſted on, and juſtly eſteemed eſſential to the Charge, 
that the Biſhop, of Rocheſter dictated the Letters of the 2oth of April; but 
it has appeared, I conceive, that there has been no Intimacy between the 
Biſhop and the ſaid Ney, and the Teſtimony of the Biſhop's Servants" eon- 
curring with the Evidence given on that Head, by the Perſons that Xely lived 
in the ſtricteſt Correſpondence with, leaves, to the beſt of my Judgment, no 
Room to doubt, but that the Acquaintance between them was flender and 
publick ; and to ſuggeft from thence, that the Biſhop dictated the Letters 
of the 20th of April, when jt appegr'd, that for many Days before he could 
not poſſibly ſee the ſaid Leh, is, in my Opinion, repugnant to Reaſon, and 
contrary to Juftice, | 
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